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A3 o W 4ol WASH o] Ackel 7| AFolthh Teht AE F
A7 AZE 4 QR AR WdoR Astel Ackyel 2ol shuiso] Tk U
oA BE ACFHE oBF AL FATE Aol AYH B FPo WA e Fo
gHo Ak 230l A - HAE B EEEICERS L B
Stk olE@ AR FUACkRT FA] WA AA, 4, A Be(usage) 2
Adel(practice)o] THE FAAAA B WA WD ek AFHA 2
Age) aan Ayt Bojuhc 2 de) B FAFES AP gov FA Ao
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upebd AAWAY UFe] Agolnet 1 oA 9 s FAAcke EAWe et 2%
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oIMT A AWl WE AFUAY AH Ao BAY ujRe] o] B o
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F8 4 9bvt ohl| AN UHo| UFY JWUFRA FAAY FOlo] B3
!

=
1 A8 = glevt she dol ZAlE olA™ Ao BEatdE Fo2M o ZAIE

)
H

A

Am

o3

sastedols A7 glor & BE FAAk] AgWAd] dHstn A= gonz
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o BHOIH B AFE AWAY Q] BA AT AW L Y(ANE 1)
WHHoR NSk FAFYC] EASH: AgUE] UL ARFORA APWR U
A% AdHoR Mu B F(I~ID), dobk IAALY AuAe Ul 4g 24 5
s AMAY ARG FHT Ak EH 1 WY L APAFY 9 4§ w4
3 Arzge) B 2Al 1 HIAV) pARoz exge] Aot 4hef 2

1) 8o MAJSE “pacta sunt servanda’e}il sto] AkE4dZ, AkSALZ ot} gAY, &
AL Aol A A §17F MAEH Aok RAEe tigt dart HAHAY £4=9 7HA7)
ST Aty faEA AAde FdFSE WA 4E=rth Ewoud H. Hondius and Hans
Christoph Grigoleit, “Change of Circumstances in European Contract Law — An Approach to
the Relevant Issues and Doctrines” in Unexpected Circumstances in European Contract Law,
(Cambridge University Press, March 2011). p.3. &H 8 FHAE 2+ 16479 Paradine vs. Jane
(Aleyn 26, 82 Eng. Rep. 897 (K.B. 1647)°] it}

2) A, FAEFuAlre] Wel, BrgAL 2010, 346-3471 ; B e fEuRre] sHdo]
O we, oseuE 2 sARe] vde] AMWMAY A Hoks ApguAo] we e ZaHol
Agsietal Srokgdd, <oimEA B ol WA Aol WA Aokl dEr, THAE A FEA
104%, SH=rehed, 2008.6, 196-197% =), ¥4, dEsPAEoY SsAES daoes |
Hrps Y3olzgte #¥S itk ARESL Athe@A, “sAlEFuARY AFgH7E ez
Ago| et vuyd dEr, RALEALAS1E, 2011, 8. 160%). o] HolA olstelA=
AP Lo r FEeto] ARgEl|R
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Aol MBS AR Fol Aok 7E7 HUH AT ER Al WAHE
AozA ABRY AYFA olul WEBSNY BHo] o] Ho| RAS KA Ik
T, WEAS HAGA N JHsSAAT T ol Aol o] Ho HTAY
AHf ool wek ABALGTE G A AR Aok A s, ARSI 9
L A% duuTe BA B g MEE paEth 2 AgEAY BAE A4
S7b G ARA Aol WEBS AP OB A WHOE skl WEA)
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ol AN FAA AL fle AR HERN FHdl o
%ﬁ;} A7t HASt=Y|, o]& ‘E7}3tE(force majeure)’ o}l UHZ} =, %7}
1o “/\]-El—_,] —4;(]9]"4 EEI;HO]_]_ Exﬂtﬂ- ?ﬂo] 041— nE /\}ﬁl—”S)O Eﬂ-s]—__l:l]—
HE, & A 5 AdAY, A Ee EE, oA, A9 5 Al gAY
2dsh= AElE st Ao ool E7Hedt AvE AuIdTthe =71EH
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3) W, Aot SloidE Augel Aol Ednth o|gadHadshipolt w@o2
o] THRI Aok olaze 3ol AFe] i A9, To] B2 MEBRTMALY 4 Ei
A )7t HASEE 3l=H|(Ewan McKendrick, “Preparing for the Unexpected: Force Majeure
and Hardship Clauses in Practice”, A paper presented to the Centre of Construction Law 25th
Anniversary Conference held at King’s College London on 28th June 2012, (January 2013),
www.sclorguk 74 (HFAAY: 2014.4.30)), £ =Fol A AP Yo HEHE ¥
£ oldasS EIsto], PAR A= AMrdol= B o9 offe] BrheRt AMRY WY
7T 2Rt} WA B A& AAR dEstA itk

4) A3FE, AN, 346-3471.

5) David Chappell * Michael Cowlin * Michael Dunn, Building law encyclopaedia, Wiley-Blackwell,
2009, p.214.

6) AN AZ o)A E7FE ¥ 2003(ICC Force Majeure Clause 2003)94&= E7FE 9 E214
oJuji <Hrh 2 F(greater force) &2 Qlato] WS FARRLe] BAE ol oAt B3t AL
Aoz AR oRE HEoA Hve ZH$O]th“ICC Force Majeure Clause 2003 - ICC Hardship
Clause 2003” Notes b). (Charles Debattista, International Chamber of Commerce, ICC
Commission on Commercial Law and Practice, “ICC Force Majeure Clause 2003 - ICC Hardship
Clause 2003”, ICC Pub.,2003). ¢HH, APHEUL 9|3t =A|HS|(UNIDROIT) AAFAMA 4]
(Principles of International Commercial Contracts, ©]3}, ‘PICC’ E+= ‘UNIDROIT =A|AFARA|
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AR LR Ao A= mubollA fedtthe Aot T4 AFebEste] B
= w AU Axete A2 trolA e, tFEe] e Aol 124
173 A 7h=o Qsto] A7H clausula rebus sic stantibus 2o 7] Z3}¢] =957
|25t Aoz ZAthd) o|F & 18A7] SHREHE & d2e WAL R Wolso7|k Fo
Lh9) 1941710 BA] Aok 2lo] el weh A A2 dutdRowA 7
=7k WA EoleA= Rk izt 204171 1A, 24F AARAS AVIE g
AEY ol To= Qlete] Alofe F&ES Oz A ste Aol Rudt Atz HAsto]
AR AR AA Aol vgt o] 59 ol2o® tA] =oH7] AlZERGALI0
1980t o]F =A|A el HHATH FHEY FUIF BS| o]FojA = ZhEH 1994
UNIDROIT =AJAMAIA A 22004 2 2010 71A), 1998 -5 A 2FH ¥ 2] (Principles
of European Contract Law, ©|3} ‘FHAFHAZ> E= PECL’Z <FATI}), 198549 =+
AAFA3] 24 ¥ Hardship Z3HICC Model Hardship Clause(20034d 7h7%), ©]s} ‘ICC
nd ojg gt g oy oA}, 2009 FHFEEAFHZENDraft Common Frame
of Reference, DCFR)SIA A9 952 wogah FAMo] AT

~ N

OFZAP 07 OFF3Itt) A7 7R(EVFEE)O wWEW, “AorEo| o] e FES Holdt &
J(impediment)oll 7]Q18}aL, 1 Aozt AR AA ] ZHEX] Ap EFF FT] - SEo] 7|
F §l= Aerolth

7) BAE, “AgHAo] oFt A FFY TR, ASHIAEE 2009.4.29.2 A|756%}
e A s] R, SH.

8) ‘Ftdo] Abzo] AtjE QUiTEtwl ozt HA| stof] Aol AAdE o Aol IHE Q=
LolA I Aok frasithe Aol Witz APdo] MAEYW A a9E adz fAE 4
Sthe guE WaEsks Aoli, BE Aol olgdh o] FAKHOR EAF-E AR gt
(44, i 2, 1979). AHoA = olE EYFAGHT Ee AHESATRORE WIsr|E gt
A, Ao R Qg Aok siA, T3 Al46H A1, 2011, 196H).

9) Z2olAl UFAER(ALR 1794%) 1 5 AR772~AR84x, dAd2]d & (Maximilianeus Bavaricus
Civilis 1756%1) IV 15 12, LAEZOIUHABGB 18114), AYAYFHOR 18819), TEAT
B A388z, ofgelobily Al467x ofsh, WETENIY A258%, T=RANNY A437%, ETE
AFH A269%, o|HE WH A147x% A2 5ol ol &HIhAWA, A=, 196W).

10) Gl M= AFEZA A (frustration of purpose)?] W], SUo|AE F7|2E(Wegfall der
Geschiftsgrundlage), T 20| A= Eo| A E(la théoric de I’imprévision) o2 EF T}

> ok
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L, olgo] &7k Afolle d=olMe A=A 2 (Frustration)®] H2'2 nl=oA=

ol AleksAzbEe] yejo] wlet AFAe] HAE Ak &9 wel= 1863| Taylor v.
Caldwell AFAIDo|] O 194311 “EAZAA k| Ust 7| H(Law Reform (Frustrated Contracts)
Act 19432 Algste] F9] delE #Asted Al=o]Yo] v AAsh= & AFEAHAE
2 QIFE Aok 2l BEs de HAUY AFeR GARAA SHEHA wiET
=5 SHYth12 e =0 AlFmARpEe Mele I 4§ oo Qlof SAR
e Ty S4EY 84, 548 e H% 339y AMY B AL FoE Q%
FEsol AL, ool Lkt Ffols ARHA gon, HEATAE ARRTF T
3 olze] ole WAE ol

v Fo A AR mpracticability) ] W7} #HEHIT. Z 0]%EA A (Uniform
Commercial Code, UCC) A2-615%13)¢} AokH ] AHO]EHE A 23K Restatement(Second)
of Contracts) #|265%:14) s17go] Waw @O AMYHA SR Qlste] AoF o|go] B7ls &
= wHstA Hil, @ APY WAol flE o] AAAY 7IEA A HAATE Hol A
1S ot BARRRY ARALS §lo] WAystolof il
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@ WAL Fohs BAATE Lo ARTE] P A5HA UE Ao “Hare
el ardo] FEETHI olgl Zo| ujFe] ARTeAY Wk PAT 27 Holsle
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11) (1863) 3. B. & S. 826, 122. ENN.G. Rep. 309 / Taylor v. Caldwell, 122 Eng. Rep. 309 (Q.B.
1863). &< 2= Krell v. Henry A}71((1903) All E.R. Rep. 20) ¥ Fibrosa Spolka Akeyjan
v. Fairbairn Lawson Combe Ltd. *71((1943) A.C.32 at 58 (1942) 2 All ER.122 at 134) =,
= o] i AR AT, L SR N, 1983, 7TH 9 A, “CIFAH
249 S1o1A] Frustration?12]9] 2§ ek 77, Foyristmrsrel MARSHI AT, 1989,
13-169 .

12) A4, “Frustration®] Ao B3 G0 Law Reform Act, 19439 tfgt o=, 383,
A274 11]43(2002. 12), 109-1309 2%, George Wills & Sons Ltd. v. RS.Cunningham, Sons &
Co.L1d(1924) 2 K.B.220,221°14+= U.CE.2H= ofufdt @vto R AAR o2 %3t A
7F SRS o ST GARAEY] WA o] JAAEA] gtk WAIESIT

13) U.C.C. § 2-615 (2002). Section 2-615 provides: Excuse by Failure of Presupposed Conditions
AL vy 7] - &3 o, uIFEYAMA - Uniform Commercial Code(UCC), HEAL 2006,
52-52H Z=x,

14) RESTATEMENT (SECOND) OF CONTRACTS § 265 (1981).

15) S| - 2 d, “HAFAARY daretdolgol W3t Ash 1z - m=9 o2& FH

g2» (2a83)2); #3448 A5E(2009.11) 140H o|st =
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16) 44, «Zgga WA Bodol23 98] vie] AARY, TRIAMSh, 415 gh=ryiAby st
g, 2008, 6, 495H.

1) A % gl RS Hgon et 2] sl Aol Anggase e
ok Ao at Aste] ABAS SRR AL TR A%H T Sistel
gelFgoz HoAZS st JtKE. Hondius & H. Grigoleit, eds., supra, pp.148 149).

18) E. Hondius &H. Grigoleit, eds., supra, Ibid, pp.148-149.

19) B2, AHWAL vlaiA A, AYE3AE 1982, 70-78%.

20) B8, “APHH Ao YR P28, kAL A|40%(2010.11), 101-107H =,

21) o9t &2 A Ao W&ol ofd Aof 7|22 o] glofof gt

22) o|A" AlFAE FAIG TIZAEI7I )l thote] Ay yejr|zet FHA F9r|2E F
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AETE 2011, 233-236H =,

Fﬁ ﬂl]O oﬁ
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2 Siete Aol SAolth 48, FAWY AP B A, AAE ALl

T8 (2005.6), 14 2+ tH

26) 7L gof] AAYA AERAS WYkl Sle FEHARTIY HoEs dFo] 1811d LAEER
o} TIH(ABGB) Al1811%E H]E3le] 19333 Z2HE Y A269=%, 19679 X287 i A
437%, 19684 o2 EIY HATHA #5132 9 Agss=x, 19759 F+ FEWHA, 1978¢ &
n&epH o FIAR], 1994 Ao A1E o] itk

27) %719 st B /NN = IEEE oD L 2, 2R, 1925; S HEE, HREE L o)
EEREDR, FISCEE, 1926; WAL, IR\ 2 dehiis ot ) A5 4404, 1926 TiJeli, 2
fo b Bl A2EH, 1969 =2

28) BHA7|, “APgWF el o] et vlmHz nc, FEstn yesH=i,, A373 (2011.10),
222,
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29) 7 AR, CHTMGERRUREE [#ET12006, 725 ©]3}.

30) K IEAI9. 1262238613 F; dptidl 1HHI30.8.26. FIAG6H8S, 16985, (G mHl IEH
33.4.14. FREEOBAS, 66611, FLBEHA HFI5 1(1976)4F 713 OH FRE2 7HR5~8+54 57
H 5 =, http://www.moj.go.jp/content/000104014.pdf (HA LA} : 2014. 1. 30.)

31) A HARIR9.2.12. RARA2 5, 448K AT 9 (1997) 7 T 1 H 5 14865 245211; il WA
26.2.6. ]ESE3 S, 3651 Wuthd] WHF25.4.4. NREVE4S, 47500 L #HP) iEF138.1.17. F
B3 655, 645HG. ABHoR dugte= APRZ Y Yo digte] i A43 =g 3
i ok B 4 itk B, <Rk & AT Mo TG« b HEO A 5 HREA DR
e TR K pbdit S SUER A 26, TIERF, (2002, 2.) 515

32) RIRZRGAIRKel8} “AlRbrojetarl gith)e AobEag Aoz e AAZ shof(As53 AHA
[3.1.1.91] A1) AHAAZTE Ak ot QS AMCRE st AGYYAE Fof o
ARl AYE NAstHA T aoR “ARBIA o] @ Tl AFgHA ] AGAE To] RS
A, @ B AERA O] AkFAAY ol AT EdFE ZHSAY Ee AdE AAT
549 AdE 7V ke U Ad A, @ Gl APgHA] AGAE Al o FAR
A glo} AT & AT, T FAS 9o ALY AY Aolth(Aet [3.1.1.91] ARF). Kkl
RERSOEME ZE R R, (SREESOE O JEARTIEE, At o ps, 2011, 155-15711 &=,
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36) WDGHE, L3S, 139-140 51

37) hEEREY (IMEFFRAL 3974 N TRBOLE, WA S Az S, Bl s IR s
TR, MUK AT, BEHIRRE N PR, 2658, W, Ff s R A

38) FF= 20039 FFHEFTE ol APYHA o] AR B ol BEo] BHH Foj= #HE |
£ WAS 7 S ok A A mEELR ThEERE (B8 o LB SOE DB & TR SR
RS (L) - (D— EERERE 3287 5 (2004)895H + 8 5 (2004)1061 HE H=.

39) hAERIMREE #2275 2 2 TR, RN, JREIEITATRRL, KA RCRBUR AT, 5
FATGFE A, WG BB IR ZHCRT AL, IR 28, WL

40) o] AL Aokl SJstA] il AT ol =8Hh

41) sz djdol Fatol wiitial, B EEINME LIRS LR LS 4 Ko RIE e i
B2, TR ANESE) (2000), 45551 9D AJITERE, Bifeam e, 301 ZF 2=

42) F9A 9, SEAY A& A WA 9 WUt - UAE, ARS-H, a2dho] =3tsto], A - <l
AR AR FRAT FEAEA 11-04-18, 2011, 32%,

43) Arakeeb, Walaa, “The Vitality Of Construction Contract Provisions Within The Scope Of The
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Zo| Asto] A%E FRAZIAY Ee (b) A% ¢ HFcte AN AE WSAA
+ Utk

94) hardship& E°] APHNAY AN AT Zloleh AAHRE Aol Webil A WA ®
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FAHOE ojgEe] HEHE RA0E, @ A BB GaRe] o] g

20
oY AN gagOE Astol o Aok FYS 2

o
7FetAY BARAE =38t e —ud
© Z(fundamentally) 2FsfjA]Aof Feh(H|6.2.2%). o|FH|Eo] T7lote dZe &5 A4l
StAY AHIAE AlFstetd 483 AR 4% 7Hadsoly wdid vEe] AlxeA
& 838 ME2L WAt ARE & 4 Atk WiE ofy7pA 9 Hal] ARe &
A% dEHoldez s FHANd S 77 543 %*iﬁ}h Ay A5EAY =
Ao A% BEAof Aol gAEe H424 %%4 Fo|th99 @ 1 Aol (a) A
Al AT WASAY =2t FARIA A A, (b) %Elfi AL A FA A AL
geldez 13d £ gide A0 (o) =27t E”}ZH SAE Hold AY A, d) =

T AL Ol BTAAR] AHL (assumption)3HA] 5k AMolch.

5 LTFAL @ Wee] Aors
4 SATHAI6.23%). ABA LT ReshA ARl ol
HSToiAok S £ T 7|2 B ARE WASOIoE BCI623% AL, AL 2
e O AANoRE oluse] NG FARA olBHENS FA ohTThA623%
A2g. eAel 717k iooo] gejo] £EskA ofUst el ol YAXEX WU
24 37E 5 AtkA623% A3,

o TeS AT WAL FeHel o 1 A7% AkrAL Aol Hotol Aok
FRAZAL, A%k FH(equilibrium) BF5HE AA) A Ak WAL 4
623% A4%. Aol webii AR} AckAe]l nE HAdsThY, WYL
2Ql HORA AR Akl Felo] =ga] A AFAL AN AL
7Y B 7120 Aokugo] BHgS Beld 4 9 Aolthion

= AW dFat ZAY a0 23EE APoR ARgSIth QFFE, “UNIDROIT AGAM
oFZjof 3lofA Hardship”, AP, A218 A13(2002.5) FH=dARgstel, 1974 os} =

95) ZAAAA YR AH|6.22% Comment 2. ; SPA] - 24 - 38| F<], UNIDROIT ZAAFA}
A2 2004, A, 2006, 203 .

96) ZAAAAFA A Aj6.2.2% Comment 2. ; YA - 2 &EA - T FA, AAIA, 2049,

97) Aol AAE7] Aol oju] AR 0] AFHE ol HAHSET} Ak E408l= Fetdl 54
8] Wz 2] ¢k 3 Hardshipo] A=A "}LEP 294 - HEA - OJ‘H%L T—Cﬂ., AHAIA, 204,
98) F714Ql Aolld= vlE GARTE AGAAA ol Zaf H qde oA + Z¥te o=

AEY S At AoR gH 2dA - HEA - ST T, *MW, 205,

99) ok, AlFAA A-FAQ AdHAEES Aot e 2Fo] 75‘
0““3} (A6.2.3% Comment 1. AF - /MK 3¢, “A7]A 2o
ostg] s, A30d A635(2005.12), 210H).

100) Heoll Tasl7|of oA AT duhg 7tk ol sh=Al= dAEojof & ARFe Ex4E A
ol el ARRRe] AMEAMG o G Uk AALAIAIFL R A6.2.3% Comment 6).



20 BUBREAGEBIE A5 23 WA 1%

gt o A A

TAVSAA A2 AP Y] AR]o] W SR AR WA Z5YS A U(Centro
de Arvitraje de Mexico, CAM)2] ZAZAE7} 2006.11.30. W AT oA GAAFS] 9]
et 24 AASHA B2 AHEIZF Sl w102 o) tet T AMIHAS AT A
FAayoa FASAHEY HAHAEIDE Qlk

u, &7

37

1o
e

=

El

i

MY B3N 4gS mgstel gAR] 24 gelol ue FAY

el

101) FAFAAFAZ] 46232 Comment 7. ; 294 - HEA - Fajd T, AAA, 21149,

102) AR YL vl=f-Edatelal AR AL HAZY F FHFACR F GAA: 197Ite2 3
ARAY A B FAFA meh AFAeE LolE AR UANAY FHH R Agste
ST A RS A skt AR 200419 9ol AAEUL FAAEC] TAVIAHAIFEZ
(2004)& FAAAYL A2 EAMCR s SARFE Akl Adskint. olF H4ilA
Qo] AHoR 58 SHsHA XA HA, AAULS Al Eoldnt =4dS Sfultsto]
A3AeE Ak A% A & TS AlrsiAl 9 AlEE visael wE Esfui g
SHE ool oigh Mge fosklth v, wAAAS AYRFLeR Rt FeAdoR
s wE7E Qlof ol2Rt A4 BRIy ojdidete] ool WY ST
ZADARL DA GFPH S Z2AMOR st FALS XSG, A9 Ak AL
g8 HAREAY BrFRE S ol FA2 Blstid. A SARAE T IAGAA
oFdA] A7.1.72 AFE A88 AR =old BAR A FAIE Hlold Aoljel 7]elst
© S QAT A Gl E2 AlFo] ZSEH7E T3] WAske gAE Hd 94lF
A2 2% Aolu 227t Ao avE aYste A E o] opym, &
A A7.13% Aol et oj2fRt Aol Aot Fof Ate] Ayt avte] disy Hds] FA
Flofof drtal ddstel E71EE ) s 4 §ithal skt woprt oldiete] dis) 714
Ql ¥gh B o Ao R st 941419 o]fu|ge AFAor FFSHAN A4
AHAFE Aol AR ot 83 SEEA Rt HdTh 22 Al s A qofA
Y25 Fashe HARALS AL 7154 Aol dsto] EaE A Fde viE A5
= AStojof Jhrkal & Flojth

103) 1997\de] m=r3jAkel 2 olghyatat F-§/dule] wujel XAk AAstqich 1R
19799 ol oleHEP o FAAEo] o7 Ae A& AAsHASlE Aol disi 3
5 o]FA Fldith ARUYL o2 ofEHFY LR s Aolyol ErbssitEA w4l
AAoA AGdiae] Wt Sl e 25k, ofol diste] FAIA S AlAelel TR
g ARE dge ATl YA S8 A=stA ¢ot A RE fuetgonz &)
g ot HAAS skl AR & TSl AN dubta A E
BFAoR Agshs AS FAYER AL Ys SA+2 A3x A5l osto] Be
g A=E AN drbtad AR E Aslor dtrhal HyA I YEoR IAGAL
Ak 219943 A&3tolet. ofol whel FARHF = A FAA LA Ho.2.3% A4
Agsto] “AFA A Moot FHOR YHOR AFETFsT AAAQ WA o] WA A
A2 Ak F&EoA Hlojuil M2 Aol tiAfste 2 AFxzlo] 28 oo gt}
A HYA ofF REAACNANE olILT Ee AP0l ofn] ddtlAom HGly T1of wet
ol A& ool T Ao AN FATAHS & e ARl uet A8 4 Aok
I BTt Ministry of Defense and Support for the Armed Forces of the Islamic Republic of
Iran vs Cubic Defense Systems, Inc. (1997.5.5. ICC International Court of Arbitration, Paris,
Arbitral Award 7365/FMS).
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AHAFE A AGol Tt AHEER ARz FAW o7t Hle TR8t Hel® =
2 s

AAAFAZ A ol ERFAY Gl A LAFHIN whe BerHL W,
A AN oW 2R E T AR NT & YTk T H§L BARGT T 2
ofck. thut 4719 WelE MU, FAe] BAS Mol Aol tate] olamet Bt
2o] gazo] FEHA o1 BEHL ok v, 2249 WEATE T2 Po| BAA
2 4 otk B3, AAFUS FAMCE AUS W, FAe ARl Ad e
854 FPHOR Yoskx dokehd o|WEe xS Afo] VIR AW s ool
gtk

7k Al

19999 -3 ¢1¢h(European Union: EU)®| 42 3 9W AABAE =35t 93t &
d AAFE Sk Aol =, FEA U3 (Commission on European Contract
Law: CECL)o] ©J3) 1998 1190] AJ15 @ A2E, 2002Wo] AB3ES S2Acrselzo]
A=Ak FHATH A FHANHY FUI}E LS| gt ApollA AR A
o7 3P AHEA =99 AHo|d 7igel, Ads] A= HE Tt =EH

i

Aokl ged Exo2AY A9 Hohh W AAFNA HPHOR AgHE T4
o g Wi ol it §EY WARMA GNANS BX MAY YA ol Y
obi G YUEZE WA ZAFHOEAY 9IS FATHI) webd fAAPIARL
59 A AT Fatol AANY Fohe I T WeAH 2AT 1 NS
F3glo), ol2¥E X G FAMANE AWACE FET £ Ur FIW ARL
£51 E o2 477 Ha gekioy

AU ATl §YAF U AW (Change of Circumstances)o] 5t
o AGTIEARY ¥l FH0L G $4, FYATIUAE AR cholo
At g

SXo|gn| o] Zr}5} |} H 7127} dola FHRHEo] 712 AL x PARE
NEE ogstofoF T YHOR Fr(AH6:111% xﬂlﬁo), AW A Yzlo] L] 9
3 afoR @ Agurel A olFol WA A, @ 1T APAHOR stel
104) &0 Eakal AP S FHBAAASNA JA 2 WA d2E St

of A7gE o HGska glof, FHATS Fotol FA7MA WA #ExozA HHEdA

A a9l
AA 9 Ay Bdse Yt s4e] V1%, Juf Mo HeEld 71E3 AAEY AE 59 1L
Rls HW 71'sS& syt ook AEA - 264“ “HHAPHYUZ(PECL)SII A 2] Ao Yo
et A, AR A6 A35(2005.8), 3087,
105) A4 - 284, 7=, 308-309.
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AFe] oldfo] ‘WwalA FHekAn Y H S(excessively onerous)’ A, @ AFYHAL 7F5A
FAE Ao gejaez aefd 4 QU™ Zo] ofd A, @ o]¢h T2 AAF LR
o

ACFgoll HFof et GARZE FEstoof %* Zlo] opd Aot

719 818 5T AE, O 2% O FARA 7HY AdAe R @ MY =44
Lol diste], FARES AFS 4% (adapting) &2 FHE(ending)d}”]

At FAS At oF stk FAsEaL dk(Al6:1112 A2F (a)~(c). FAEC] AT
=3l

77E ol Fo] ol2A] Fohe A9 WAL URAH D 2AL FI AL X717

U EL AMAOE AT £02 GARE Aolo] B3 - 3B Bulat] Slstel A
WE £4 BT & AES FHHL UHAGIIIE AT (a)~(b)). Tk o= F9o
UoHEe AGA B FAAN Wete] P A4S AR Eb B wlek
A9 7 gAbte] s A © &40 dhstel MAOR SoiF MYS BT & YA shu
ehAlG 112 A3, o ofet FAFAALFAT ML 5 9 Aolelch. 27
9 SEAFEANAAL APAR A FHAA ol S5l AFHAOR B
S gt PR oS B 23T 4+ AES 1 FAH WA /12 vlAstn
9% Weh ofUeh WUOR selF olo] AFHOR BolT 4 YES hu Grk1e B,
Eolgh RHe Bolge] th FASTES ABSAL AT 4 e A EAST o
L ol th(AI8:1092).

gl 24

FEATH AT APIHA L2 Y] HGoA FAHR] HEa AT FA A R
23t fgArekeh ok, S AR YRS ol arbolgts E WAl A H A (change of
circumstances)o|et= 7S YAH R FASH L, HERIA T A4S AFEA
U E= A4S o7)ske A Yol I ARk o) oA | &AM tiste wiAtE 9

&g A 7 AL 71E A8

ox
Hi
|
o
e

it}
2
=
tokt
e
Hi
il
o,
o
rlr
ox
<2
>
>4
o
)
%0,
v}

2009 SHFEFAFHZLH)(Draft Common Frame of Reference, DCFR) A|3H A|
LH0RE APgWAS 98] Ba SuACIRT 22 748 Tu Uk duk 993




O

SRS ARzl 97 23

2T HRAS Aok o] £ Yk SAAEAAY Ael11ze} Do) BEHY7
A% EBSHA A Hobligation e HL% FHom ﬂw w5 AgEzel 9o

AAWALAR ] Agol A, o]l go] AL EE wEow $aste At 4
5

AEE T o2 oo Fgo] Ko A AolE I AT o ofof kil 3}
of, AlFErrt o, AP e °11ﬂ§ 3tal QITHDCFR A|1:110% A|17}).

o 249 A$adE O AU AR WAT e A O AR
eeh AbaAe Jbs Aol AR dAshd BRAL, dAsEe AL Aede

A, © ARATL 28T ARG §EE A5s 2w, A4
Feldow 45F & U A @ ARAT AolHo] wet Yoz At

A HEPAZTE BT A7 ool AF
Al Al AFE FASH oP— of WuistA Rt ofjAel WA LR Qdste] Hr=s)
A oA 8@ ALo|t(DCFR A1:1102 A38 (a)~(d) ¥ =

ﬂl

FEU 49, B AIE O Yl A2 A BeHolD FsH
(DCER A|1:110% A2% (@), @ Mol Aok Al7]ef Ao
ChDCFR AL110E A2 (b)), 4718 G2 FAFHRE 2
Belat PAhe] AEA APAI Ak B, A A7 ol
Qo el AEAL OFE gloh APguAe] takel W Aol g ALEAelt A
o

Q;EL

FUTEEATREGS A4 M) Hgagow AGYT EL AR

JRRE WAT AT o)l ATANA AT FAA i Aol L
9JFel ARUAOR Qstol Bwah YA B B9l B

= AL AR eThs HolA IAAAFAZ I £

108) HA=, “Youj2e] T 2 APgHA ] Y2, MIAREe] AEA, 1978(2010.12), 2247,



24 PIREAGEWTE F 23 B B 1%

6. ZHAIQIB|O|A 2ol O[S A2FXBFAF AP E{ 70| QX

7F A
2003 FAALY S AICC) 2E oLtz Hardship Clause)’ 1092 WA XS E
£ ATl o8] ol Alelt RE Aot A48 AL omsln Yt ok B ow
T2 $9 s Adgstoor stz HolA 47hA9 ddde Alget 19859 A4 99
1%

4 olEeaat e 0 ojgelol YA Al467x0 IAAAAFA A62.229
FAE EFE Atk

AkFAAE © “Gaate] BAS Yol Ak ZAe] GeFoz veshe A2 /Y
¥ 5 A AR Al ASH Afel grolgo] sk Ritol € A @
A AR FUHOR WAL FHT 5 QUd A& A3 390 ol
2Aage] 442 AT 5 YhEE AT AD)

ol MERIE dAofFet AdFRoIY. & “BAAES AEAYL 717 ool
ARde AdE gelFer aRste AR S d4T ARt thEx A2d)”.
AU oL o|FIIIRNA A de Asl Wl HEEe Ae U

109) 200349 =AFA2] o4 Bdl ofgfitel 2ok (1) “HIFAAA Fefaoz o4fgt ARt Aol
oS FEAHA e stuiEtE AT AR AFE olFstolof Ty, (2) (19
A= EFEkAl AlFAAE (a) BAE BAIE Blofu AFAIEA] e or aies)

= ﬁ% 710 4 AE AbdeR Qs ALAQ AoRFe ofFto|do] mstA Fgo] H

9 (b) A EE 1 ADE gedon He 2ue 4 gl AL AEes A o

}\]—Z]-%% ste|Aol 7|7k oWl Abde] AupE ga]ﬂ o7 J_Ezlﬁk% Az WS AL

gRst gk, 3) B 239 F A A%, (O FeHoR A9 AnE Fheks)

AR ASEAS Aol T A o A S, o] £ Wl B
L Ak sjartao] gtk

110) %A1 20039 =A/SHB] o4 B ofgYtet £3H(Clause)t HlauLsto], 1985W = A2 o4
ol A (provisions) o Z EFEFo] UL, GARI} Ao FAFH @Yo RHE
90 ool AloFe] Al oA FhH FAbE 471A dieh F & 7HAE AEste] A
ofoll Gttt 47HA ik 19h 459 fle @A, 29 TARAE Yol 45 ¢
= @4, 39 TANA Ev 3 e ¥, 4% FAEAS YoM Y 459 Qe FAoldd
t}. ICC Hardship provisions(1985) Comment 8.~11.

111) “ICC Force Majeure Clause 2003 - ICC Hardship Clause 2003” Notes b). (Charles
Debattista, International Chamber of Commerce, ICC Commission on Commercial Law and
Practice, “ICC Force Majeure Clause 2003 - ICC Hardship Clause 2003”, ICC Pub.,2003.)
http://www.iccwbo.org/Products-and-Services/Trade-facilitation/Model-Contracts-and-Clauses/For
ce-majeure
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dAem Rl PAASE I8 A4S 9t LRdage 59 28 A

o BAE dA% AL AYIGn A7 A o WXL

RS SIS $FA ol e @) e
oz
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7. 71t

obAolx| o] BABE Aoky A 913 obobAeraAAY Eoto] A
| 2 4UFS BAG EUIAE Ak QA 5 47 WO ARolyo

QPG 7o) FEHW, I AGSHL
SASAL AT 4 Q=S SHckI

i)
52
fir
-

At % A% e R E2A 718 FANUYAA ol A(Fedération
Internationale des Ingénieurs Conseils/International Federation of Consulting Engineers, ©]3}
‘FIDIC’ 2.2 oFA)13)0o] FZokdbo] AMRE|T ¢l=nl, 19994¥ 7§ FIDIC 3EZoFTo
AHALRE AQHoR Ak dAE o, AAZE A oo) EAs 9
U Al olF oA ZHE 9B AT S @i AuEd, sl W, Aok
o 71Ed A4 U AASe] Wk A9 A 44 W W

o dhate] ek GUek4

;5
ot mt lo rfr

ri

8, &7 ZHFHAL AYHG A HlL

ool A 1980 AHH =AlEFUMiEAS AR A FUSE R diE

112) 593 11-6:602 Fx. 20129 3¢ 44~39 694 U2 Aolethsta A7xk ofA|otA ebd U=
EHo A ofrJotA e YR ZSto] =2 gl=t AFYHA L] YA Yol sl o4 TR
< sdotaL Ak (AEE, “H A7AL ofAloA|Y ZHS the ks, MEAIR, 2012.5.14.
b 7|05 R,

113) FIDIC 1913 AAA AAE AdXYAY FAY 35 oloE SxAE 5802 AP
3, ZF=ro] AAE Yoy FFE I IYPeR kil k. 20139 9¥ A FIDICS] AA
Aol A 977)9] ol DoiH, Aol FZTHI = 1982 7FAsHSiTh FIDIC o]
A (http://fidic.org/about-fidic) FZ.

114) Zdboll= HEQ WA o3t Ao =4, AANF HEo=E g J,
A A %‘Oi gt AekgHe] 2ol *Wtﬂf‘—l iﬂ% 9 %= —TLiﬂX—i‘L io%olﬂhi
o 4=



26 BBRFAEWHE B 23 8 OB 1%

Aol FAel FAHAAL =08 AN o] ofstel Ammgitt o 7Hed &
WA fUBETHEARLS Aol AYe %m of AR BA
SHaL, FAAAAAN T AR L B oldE £ 2003E AgRAelg B4
Aol e opUut olslaer el A olF H8ss] 3 Rd% FAstel ApgwAel
Ao sgste wke FAST Yok oh, TAH0E AAAAAN] AeHE ane
BEAHOR AAE WA APAHOR olefd ARUAL FAK BAS Holut
W, ol A% 4 g9, 1 918 A%E spolok wit

3 aRE PATE Aokedolt Adklas Ad AFAY ARAS BT 4 9
T, @Al olRolx] ohust A9 Welel 3TE S Yok & FAol ooiN ohst
Aol wWele] Al gt Aol AcklAE Aok, ofe o FThe 2l
SRARHARAN AL FHo] tet PARE] AL AnSAL A9 L FHo) Wt
AP St A Mol Sl Bal= Bk

S, FAZERNFES 1 ol Fo] AU FAFHERE D) 5 Hop AR 2
Hofol ol ATHE EU GRS AAS 4L ofelfol, i FF AT 2
aol weh Wopo] Y|2akT Qi AuAH] o3t BF] WHOR AUAY o] 4
$9 4+ goka s

V. FAA AguAe) 94 4

1, ZH A QAL BHMSEE AP E 7

7 olaAZA A B Afel B

SAAGE T Aok ool oAl A AT BRI AHfe GaFe WA |
ohoolWATelA HA, ek Hel, F5, Add, AAAW Fol

oSl BRI A7k Slch WeF Alokel olo] Brbseld AL olal
AN £ sler, BAL A ol 5 A ol

oA elAle] ofao] magt A9k AL,

lOJ
—\;m

R AA Y dEdelAd

SAAkS A717ke] A oW Aoke] B, AT AckFlo] B 27] i,
AzYe] BB wet MEHL w0 GFS ol W ] g Frolth B3 34
HAel Geros BT AA Y Aol FEAAG FeASHE AL, o= AT vl G

2 Sgpo] itk o) W QB oML WAt opgol glrtw, o whet 2R =%



SAACRS Al 99 27

ol ofgiA ek sk, RAAHY Ao ﬁxﬂ% %] B iAW
Bl 1B WA FAG G Y o Bl FpA A, A%l el b
Sro] lclolA] A E, BR) ot g W
Fgo] FEstol 1 ahlel X FAF A9 WS BE
t}.115)

FEE
g

% #4xA 5o AN N

AR olw2 SA=e BAANLR L-AZY] fl5te] G4 (embargo)E 3=
F7F ek =AAE] 9 B tEE s =7kl diste] SAlARe] 2o whh
AsH=AE st BF7F 2 dBA dlofth. A=l FEEh yizhto] ARt A5
A0 ol A4 fl¥(political risk)> =A|A o] qlofA olliFstAl et AbYHA 0]
goh o, 223 Aol AF ARy dAY ZhestileolE = ek, 5 A=A
sAE Aoz BHi AoE stdou, AMEA7E ez Fr ALEe ol Hst
o AMHA YR o] AEH7E oH& Aolth

% 2334 5 AR 2

AARE 129 ARS AR 2ke) AN AREL, gais AR By
A S B0 AN i Wi AAgel WA, dat Xel ASt 9
A YRS AkE ol 2ol, ABFU ZRoN mAE ARl I
Ao, 230] BAREY FAH WAAT Yol mAeRE FAKE TAT 3
o A%, AdFozRy mHE Ak so] BALHAL gou FAHe merAe)
A, THER $4H|9 RY o WAIE Aol

N
~
R
of

¢
o

uh WES] A EE A

ojyZe] wEol Aol olafo] A A9-olck. o7t hEelo] mjrelelA] 12
e E o RS dIES FEEIR oA P‘i“i%tﬂ I% AAREd=E ool B A
S Huslr|2 st= WEo] AAEHYE = I AL YEoF stk 2AE Halsl
e A%E olFT S gAY 1 OHJOI aﬂ; AsA Bes) 8 Aede AR
of Hgo| 2AE 4 k. Y 1 Ao %he éﬂ = %o
=2 57 PHI%OH it HAS AL, 5 3 5
A7k AZITk1e

fr 2 2 o

115) Ewoud H. Hondius * Hans Christoph Grigoleit, supra, pp.218-255%=.
116) Ibid, pp.256-278%F%.
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bl 7)€}

T o= oAy AAH EL PG FE71 JFOE AF AMo] WS

U olzbgo] 4dt 4% 34 AFRE Hukstt Aok 2 P AFfelu
oAHE 24 & Aok A ol 9 4 et

2. CHARXISLO|O] O|Bt ALRE{Z QUKo XL

o =

7+ AA

AP S Qo A\ Zaf0] Aok AL Aoke] T UhgezM AFNRS UAL 7
Asko] gHolst 4~ Q1S Aoty 7}AZA X3 (price review clause)o] thEZ el ofo|m,117)
Superior Overseas Development Corporation v British Gas Corporation'18) A& 9] <o|d)
L 2R 0|9 T2 Aotk FAE AMHAY 8de d4sH 44T =

I A #4E s S Aol 2 Aol M= A WA dA, AN 4
1o

3 L}om Ak sf2] Sol Tato] AgRol ol & 4= 9l Aolth AP A
FRF AR 7he] telE Raw ek JWds olswHA 2/ Aelsini WAs]
Sk
. AL A& SAH del kR

FAP 2ol ARl A goino] 40}04 BAHSL et gl Age] BAA %
SE ] 71290 Aokoll A o] gk(hardship)

rO
Boox
ok
4
%0,
rr
N
_}L
r{n
2
ﬂ
_Q
a~}
8

23 PARE] A
zgEold g Aoleha Ttk 3

117) Ben Holland & Phillip Spencer Ashley, “Natural Gas Price Reviews: Past, Present and
Future”, Resources Law Vol 30 No 1 (2012) p.29 et seq.

118) [CA 1982] Lloyd’s Rep 262.

119) (@) ¥ Aok} Belelo] 44 Be £F A7 B9k AR Ao AAH substantial)
Aol Qi (& Acke] ofet TAL xAFAe meo] ozt

T) o @
A% ol9E WWHA AAH oPTAL LW, GAREL ol A aHo] et 7
oAFA 2ol TAE WSES Felshn eI WAL YAOE 129 olYTAL A
s eistel GAEAA B 4ol FYRLEE ol Tk (b) FAAES e
o

874 % 90 el AA 7HHol e AS, L R =AY o]=X EO}"J, A=
AFGARALl o8] H7Hexperts) 240l WEE Aoz viz 35d £ Qth (o) Aeste 4
R TtAer =LA Ee AGEH AAY HAer djof FAE A oF Tt AEst 2
e WAE 7HAE HE tiet 230] o]Fofxl Ao zRE 67j€7t o] Qirt

120) Joseph M. Perillo, “Force Majeure and Hardship under the UNIDROIT Principles of
International Commercial Contracts”: Contratacion internacional. Comentarios a los Principios
sobre los Contratos Comerciales Internacionales del Unidroit, Universidad Nacional Auténoma
de México - Universidad Panamericana (1998); p. 117.
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AR7E kAL ebgrojol fid
loFe s Aol del el
259 Aot Bk Aokl 49
A% dokn gge ey
olok iz ‘%}*}X}%Ol S5 Aok ol 238 Yosln HE AL A A2
W7ol Ao] kAl LR T, A8, A%
tloFg o7 Ql5}o] 0]01] st #5429 Y2 (a customary principle)
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127) dAd) GARRE A GAAI kR ol AR AR o Hgof T 4= = v 1FA
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153) Frederick R. Fucci, supra, p.15.
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(Abstract)

Application of the Principle of Changes

in Circumstances to International Contracts

Kyung-Han Sohn" * Sung-Kyu Choi”

In this paper, we examined applicability of the Principle of Changes in Circumstances
to International Contracts. Contracts are entered into, based on the principle of private
autonomy, upon the agreement between the parties’ free intentions, and a mutual
binding effect forms following the contract, which under any circumstances cannot be
changed, and the principle of freedom of contract is to fulfill the contract as agreed
between the parties. However, if the balance of the contract is fundamentally altered
due to unexpected changes in circumstances after the contract conclusion, situations arise
where one or both parties in the contract can’t perform the original contract, and
compelling the fulfillment of original contract is against the good faith and fairness, the
‘Principle of Changes in Circumstances(clausula rebus sic stantibus)’ states that such
contract should be allowed for modifications or terminations, and it has been discussed
for a long time. Although such principle may be stipulated in each country’s law, its
specific requirements to be in effect or its effects are different according to each
country’s positive law, or in other cases, it may connote the signification of the
principle in individual clause if not stipulated, or be implied in the court’s judicial
interpretation. In such circumstances, the applicability of the principle in international
contract may change based on the existence (or feasibility of interpretation) of the
clauses that explicitly states such in the contract or the governing law of the contract.
Furthermore, if the contract does not explicitly state about the change in circumstances,
or there is no regulation on change in circumstances in governing law, or an article that
either states that the principle is inapplicable or explicitly excludes the principle of
change in circumstances in the contract or governing law, the principle of change in
circumstances faces the practical problem of whether it can precede such exclusion and
be applied. It was confirmed in the precedents that, if the international rule can be

applied at least as a suppletion if not an actual governing law, the principle of change

* Professor of Law(SKKU) & Attorney at Law(Korea & New York)
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.

in circumstances defined by the relevant international rule can be applied, but even each
governing law or international rule has different specific requirements or effects, the
contents of the article to comply with must be thoroughly understood. However, even if
the Principle of Changes in Circumstances is explicitly excluded in the contract, such
agreement of exclusion is void in countries where the Principle of Changes in
Circumstances is a mandatory law, and since the application can be excluded if the
foreign law, which is the governing law, is against the public policy of the forum state,
if the governing law that denies the application of the principle goes against the public
policy of the forum state, the application of such governing law can be excluded.

The 2004 Bill of the Korean Civil Code provided the principle of changes in
circumstances, neighboring countries such as Japan and China are continuously trying to
legalize it, and it has already been enacted in Taiwan. Like this, the principle of
changes in circumstances is no longer a principle of law or rule that stands on the
opposite side of the principle of freedom of contract and pacta sunt servanda principle,
but a rule of law that reflects the current legal norm. From such viewpoint, to meet the
trend of major Asian countries’ effort to formulate the Principles of Asian Contract
Law, the Korean Civil Code should explicitly provide the principle of changes in
circumstances for harmonious application or interpretation with the international norms

on contract.

o KEY WORDS ¢

Principle of Changes in Circumstances(clausula rebus sic stantibus), Hardship Clause,
Doctrine of Frustration, Doctrine of Impracticability, Unexpected Circumstances Theory
(la théoric de I'imprévision), Wegfall der Geschéftsgrundlage Theory, International Contract,

International Norm, Disclaimer Clause, Mandatory Rules




