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ATFAEER UHER P*}‘”Oﬂfﬂ Z2AE ggolghe Adag7Ivol 22 =D

olF 11 FoF FoAe =2, i WA 59 AS7HHAREAA(Social Overhead Capital:
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1) sellde A dugER Adagio] 3+ ARRRHIAREAIEe] diet Rz {FASRIo] A
HE T ARTIIAES 5] Q3 ZRAE S8R9 BAIR FHB|aL gtk o] AR ARy
oF 1 764%‘%* T 44 AL A EAS HlAJ 174 AASAE Z2AE 3|t 2 RS2
AL, Y] 123H AU S HIES 187] F87]Ho] AlGAO]E E(syndicated
loan) 2 & uA3Tt SHANE o] *}"‘OHHL ZRAE FARI AlFFstolfloldel A3t A=
o] tiEdelgel thall Adiste] AFEZE stgiche HollA ek oule] ZR2HE FFolat B
7] offth (37, “ZRAE F8(Project Finance)®] °]E% ZHIA % %—TLZOH ek WA
12 A AHEE 605, 2008, 2439).
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SOC) ARl Ful, A7k, o3, Zagp o) Hopaeloly] ZeAlE Fgo| Fus| o] guo]
Sfe. w4 Aol FU7|eiSe] HRAALA] % EIZHEEIA A (Independent Power
Producer: IPP)& FAL02 slolEAAtele] 43402 AFsha olof F7|UEY Zads
FE ol Furt A 420w ST b FAT gy zeAE Fgo g
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T8olAGt GA i oju] AdEo] Q= AHAFAAGAE ZRAE F5o] 7ted
T9] EPC ®7|Ae R WASHER, ofUH 4FEFE AFSEA & F shUE "ot &
T8kl o7]ol ds EAAES AAE "Helz|2 AAske], FIDIC Silver Books 7|22 3t
EPC ®7]A¢kE WEA =it o] $2 Ixe SFETY ou|et MEX A7, ZRAE 714
SAAIFRS] BA a2 ZRAE F§o] 7Fed AR EPC "7|Ao|H oudt AU
s TS 7HAs
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o] gt & tiHY BELE A4S HrEEste] ST HUCR SR o|F ThA] A
5 BE2011. 1 13. A3 20104431800) 3l FAREC] Aarate] tiHY #A(2012.
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7) Scott L. Hoffman, The Law and Business of International Project Finance, Cambridge University
Press (2008), p.4.

8) Peter K Nevitt, Project Financing 4", Euromoney Publication(1983), p.3.

9) ¢HH FaE fEuhEte A= 2001, 11. 24 ZRAEFF 3|Abo] HoJE gl o) A E ] R
ERet A3 A9 wokth o) gebn reAEGgold TeAEE ST AE

Mesty, 0 EZRAEA BAT v BFFUS 28 ABYUCE sol AT 2T

A3k F71Melekn elstelrt.
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gt ZRAE AdEe Adsta 295 Hd) 2adt Ass FAeR12) dagaA ek
2 AEFAAE T L2 A4 Aok ZRAE fRloriH dEg s WA 2

obf 27e mEAE Fgo] o|folxi HFHQ BOT §3199 Zgde Txwolth
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uawe | MEE sgye 38 [ | 235 as
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8 9 28 i) ) 2449
e St 22| A 2
oz gl ez
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EEA 184t g

*CB : Commercial Bank
** ECA : Export Credit Agency
MDB : Multilateral
Development Bank

10) °o]& tiAd|=3E F-§(Balance Sheet Finance)o|g}il E7IE sttt Hoffman, (5°7) p.7.

11) 53] =W F&4 EEe H3 Z2AE Fg5oAe ol el & ATt AFE
Zolu} x]-]—t,’—?l—/,i 5o Edlo] ZRAE XA (feasibility), i o Age digh Ade A1
A7 WZel dEe AFY Aol digt AEE FEehA il 23|18 AFALY AlE Ee A4
of &M &S AAgt

12) BE Aol 4EE ?“Hﬁ]oko] = AL ottt AlE S0l E2ACA = AAEd] 93|
Ok‘ﬂ;qz}oﬂﬂ] e eFdE Fofst I #eF ol Y3 FEAE ERANEE(I)E AT
g AYE 2 o] EAERYT dEa AT Aol Hrh

13) BOT# 74 (Build), % (Operate), ©|#(Transfer)®] ¢FAgojo|ct,
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dsto] A7 B 9 9 sl O oo RBAHIE 9
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A9 AN Gotol WEA WA e e Rolth
ZeAE Ao TN ol TA Hekd BAA, ARA £ @ AEALY

fu
2
m

v, AFH FAGD AFBTUA, AFA 294 2 9B U A2IIA S
2ol B Aol TRAE A AT BAT olshE 7P At TRAE B FFE A
zZ-

ofste A9E onlsel, ARA AL G oled LA Aok olsn

=]

flo] &4 FAlolehe elm AY Felsts RAXNE onlgith AUAIAE o]
oS ARACR s ARA FAT AR B4 AREAR mg, ZedE 3
82 FEd Whe 5445 e

ZRAE F42 ZRAE AR Agun ZAE AR X6 dEsts Fgol
oE mEAE AT g 4BRTA] gt Aol UHolth 4BRTA] gt FH
o] Wi, ZeAE Agrt ZeAed AFuso] GEduFe 4B 23
A AW GEdEFe AR RS A4 ohsty ZAE AT A4S ZRAE

23] fl=(nonrecourse) 7F--= WAl o, Aehd R US 7HA=(limited recourse)
madE Fgo| ol dae AARATUACE EAQ AS0| YEHFI AFHF
oFZ(cash deficiency support)o]th.1?) o]Qjo]x= At&E7}2 X Z(product price guarantee),!d)

o] LA E Z(interest guarantee),!9) FUEFHFH

olX

(input supply guarantee),20) X|FZ+¢

14) of2|gt Aol A= AEE A ofo] fich

15) 71 tl®:29ol Aol A Luj AR (Power Purchase Agreement)o]U} HHEA] 32 FA|obo] Aok
J gat gk

16) Hoffman (5%7), p. 6.

17) E.R. Yescombe, Principles of Project Finance, Academic Press (2002), pp.180~181.

18) TEAE SAL QAT AE Rl FYE AA} oSt Y A9 FUYRFEE TRAE A
F5o] HESHTH: FPS il
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oFA(payment subordination)2!) = tTiofal AEo] QIth2d) o]gdt AFHAIEAL ZEAE
FHAAE BT APolA BolT v|7te HES HelH ZaAE A%IFe] dolA WAL

_I(_)l_
EH@‘]’ /\]Z_]_’J_,q— H]—g— E_;QO EHT’J /\]/\}___‘ EH%“
Zo] HEo|t}25) ZR2AE AYFL A}

o5 = i
ISha -
RAE AL FrEA ZRAETF AJFSHH A 7ol (upside potential)S

F9l ;

19) ZRAE S} hEF oA ¥ 2 49 ZRAE AQFS0l A Fivn kst A
o e, ol oA A B A AFRTI SAl

20) ZRAE AEE o] A7HE AR EL AR FFS A E= AW G At
BY i ey e P e

21) Wk XRAE Aok AR EL QARe] Badel, XUE S dgol ¥ET 3¢
olele Bl B YIAFTS YEUT AT TR AAGE oS 2

22) AR ERe 1 7H 'éoﬂ 3] Bt ZpAIRE A2 Yescombe (5217), pl 0 =z

23) Jeffrey Delmon, Project Finance, BOT Projects and Risk, Kluwer Law (2005), p.85.

24) Peter Megens, “Construction Risk and Project Finance~ Risk Allocation as Viewed by
Contractors and Financiers” ICLR (1997) pp.6~7.

25) Graham Vinter, Project Finance- A Legal Guide, Thompson Sweet & Maxwell (2006) para.8-
003.
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TAE 24 EE 2EYolF FYR 2AUT) A ARl gFEIe H3z

FotEod Angoz Ailo] diFol &3S
gtk St ete 7l AIE EAT sl glg Aoz 2.

=92 A5l] 9H GETHEFE AFY Aokelni GaA A4X o] A shol A FAR}
g B2olt ojsle] kol ghEmzoRgAd] 7
o] B4 A7 9B SR Grhe dwrdel %
A HAT 2 Y8 oA olsfaior sHeAo] Yhat o
L ogolo] 2HS Wi A Re| gt HEAw B34
A

Aste AEAQ Bz dgeisA] AmEcky, AEA B gy A

26) 718t ZRAE FojasL ZF ZIRAE AoRS F3f dAm ol FRotn, TRAE A}
e EAE A EFEE A Frolols FRsHAl Hrh

27) Vinter (525), para. 8-003.

28) Megens (524) p.6.

29) Philip R. Wood, Law and Practice of International Finance, Sweet & Maxwell (1980), para.
143(2).

30) FujoA= AEZ Q0 EFL accessory, secondary, dependent = conditional guarantee@}il 3t



58 BIRREAREWE B 23 i 1 B

L AR WEA EAstolol SR, $FRFOIA FATA LA WA FEEo]
of Wtk $BEFS YHAAIIA $BS BEUGE oholnz, Ug ATAT AUTA
Aok stolA Reehs $RolRE FARE B oA YAOU, FFHFL el A
FE oln AMFAALS TRAE sAet AR Ackolnz AMFAAL s
Aol ST o] e BANA FAREL B 5 gk FHF HolH FFRF
Qe g QAT AU WHoE odd A7 BEUeF AT AREAR)
g olelx] R 4, BFRFAUl 1 UEUF ANE A 4BY 982 v
£ o] ofUehsn 12 Qs Bt A HE EalE wAsHAThn obAE A3
L ogolnE oleg AN SAMAAT 1] REHe] §lim, BEAE glof WEAQ

HSog H7| offth
webs] HFolghs woj7h AR ol dFEEFE HAFAed By tEoh SgEF
P Aol 24 Ashe] wAS BAskn 1 23} 2ee g A
} &35 HASE 9FEE B 3l & 2 A 2F(Garantievertrag) ©] 2431
S Zo|th3) EaE AR SUNIHA Aol FEStEC] A ok gt vl F A<k
St A sS4 QT Sk T A AR BET Qudolle sk
715711‘* HAZE dojeo] Sl o T ESEEAFY FARTE 712 A oF J&ﬁl"ﬂfﬂ
GRA A HFAS 5T Aot S AY W
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4 ol

Z3tck(indemnify the beneficiary). o] AA|4 EZ
(autonomous guarantee)olﬂ} BE27|e gtth34) SjgR AL Ydas, LA dy)
A EHA ek Grie EAEAGA(indemnity) E FASHARE, S5 AT
At gtk

N
=2 o

-

FBEF A BFE LS WL AL S T eavt $ENE B
Aol Ao Rl £ A7) g8 BE FelHel =S o eSS o
Fotolop Ahohal Shthio EG BTl v BABAR] e HRE L Gk 7

th. suretyship E3F 24T B U= HMEZC oulol HZo)xul syretyshipS surety”}
WA FAHEE g2 oy 9 Htsly] wiol] AlFFHe] 100%0l el WaE L, 7))
H(steprin rights) 7HRtk= E30] ity AA|gE A2 Roeland Bertrams, “The New Forms
of Security in FIDIC’s 1999 Conditions of Contract”, ICLR (2000), pp.370-371 F=.

31) BE AAR 43R gl olgh 2 ASE 9tk of 39 AFuFS AFRF HAS
7HH DS BFo djFstd FAF(HE dﬂ%*&%xﬁ-r)‘)ﬂ gt #5440 HeHS Ad
Aol

32) A&4, “uZAokE tajgrAel, AAEA $U A775 (2004, 2) 497,

33) Garantievertrag= 3FAto|| wg} ofg] 7}x] Goj2 WHAw et EajdEA o R Ak HAA )
AFEAAF Fo] 1 dojtt AT, “=h& o520 HEDA oiHY 1994. 12. 9. Al
030h43873 TA) WAL Astel, WAHY AEA: FA AUNUEAL S =T v
(1996), 290. %%‘ﬂ% Garantie= %] warranty©l| 3J@3}1l, Biirgschaft:= guarantee($-2] %
wakel wayol sjekeeh ah.

34) Roeland Bertrams, Bank Guarantee in International Trade, Wolters Kluwer (2013) para. 3-11.

35) Bertrams (534), para. 3-11.

36) Vinter (525), para.8-003.
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37) Vinter (525), para. 8-004.

38) Farnsworth, Contracts 3'“ ed, Aspen Law & Business (1999), p.841; Edwin Peel, Treitel, The
Law of Contract 12" ed.,, Thomson Sweet & Maxwell (2007), p.1075.

30) SagRACke AR Bglaolol 2EA W BEAo] gAur £ale] wate] YaA <
alof 3t} AW EYA HZO o]yt oH“J'Eﬁ]O‘:Oﬂ A2 (on demand clause)©] 57}
of FARREE Eiao] BS Ak AAT B PYY (F32), 561 A=,

40) Vinter (5°25), para. 8005.

41) Vinter (525), para. 8-005.
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Al dhw B, el SFEIe ZTRAE AQJFo] o3 AlgEes Ao HeddE =
TohaL, SYeflAs AdEdoltle dolRFE FARE AR Al AT 9
A3l AEA7E ok she Aolw, AlFAZE AAFTAAY stollA A dis] FEsta
A= 9459 RS offstx] Hetd Iz e ZRAE g dF7t 9A He EdE
Higstofof gt ojulE de] AREEIL 9= A A ol AdETede 2 v
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£ FeAdL 2 Eo) At 2
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2, AFAL BAHE BQLAFoRtE W 497} gk 2de wek Ropgo] A

42) o] Wl el AEUA BRE FY9 BHL ofd WS ZHOY, Graham Vintert AFH
Zoll 93 J=rido] A o) (specific performance) FH= W Aolet A7 wf$ oF
ot Soh(Vinter (25), para 8-004). Philip Woode R ZoJH 9uke ZhA|o]dfo] ol
SaufAlS 2T Aolkagt stck(Philip Wood, Comparative Law of Security and Guarantees,
Sweet & Maxwell (1995), para 29-1.)

43) U FsA EGARIOA F2 AR Z7]0 AHA1S A3 bridge loansS F8 AEE Y
LAt AFEHAARAE 7Y wol SRS A7t AIPAE AA s Uehtal, £ ZRAE G55
AT AFEEF e 247 ARAFE T 5 e ASAE AEst =& 296 "ok 1
T A YA AFAHERA AAE FHEsto] A5A87E B AFGAYRJIS7HE B AFYE 271
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A
bzt ol #AE 7HA= Aol B Bgolrh 4e
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ol A AR xglo] AFJAIES HAT=ATE A W o|th40

=4, diHd BEe HAAE 5 27FE AR
4 ol o AR %
qe=A AAHAH &
|

[
o T

46) A-olBe Aol ARWAH: BALelo] HholA Apalel7] Bobzt obel Selo] ¢
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of ofet oi7bE AIA sk 497t Wrke AR S SEAEekAele 2
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47) Scott Hoffman, “A Practical Guide to Transactional Project Finance: Basic Concepts, Risk
Identification and Contractual Considerations”, The Business Lawyer (1989), p.197.
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A AUTALIFoleE Golo thal A olsfakt Bt o
ZRAE U§E Hasks 2RA 9

FE 50 e Sigoleks ekl d $IHMES of

oplgh. AlBAel A

Yrol A ZedE A5 ook ousth ANBAALe ZRAE 3§ gEe
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SteRa9) AN BAAL Aol Gloin Zea

of TRAE AYFIL g7 ATAGS wesH e A A o

Ml AR5 HE, uFel ANBAALS AT 184 %o
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ggulo] BEE AUFAALS BAol Uold sbsAol ATk G ABAL B4
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of

7 ° 8 )
oh SR, ZEAE gRh gpugl ZRAE AduAe 9B Hasts Y 4
TS HolY] wEe] $REES AT 4tk $IRFE $Fol P Uiy =
2AE YR AUTAAL SN BAYY F olds R AFOR Qda FAh
F9 £ 37 A4l B 9EA o $Es Hbu ZRAE AdRE SuRol]
LS AR A AR L 98 Adstolof dith

agthy mRAE FgolA 4RuEe WEA ARl shox, 55 ANBA
ofst Fstel ofme xo] AFoiA W FRFo| Gl LA Fgo] HeAA sHe
2AE AZE 272 g A ol mEAsnic TAHoR 1 99 FRet AEst
s dge] dgdom way) ol EAllh AW TANE WEA A% =
she BA Aokago] wsh ZRAE F§ WAOR Faush 2oL AHZAAK
ofu st Aol o] QA AmmE A FAALAE Afo] FASHIE EES A )
S DA Yolek AZEL. YF A BFARRY So HAAHAANSAA Folt A
MRAARZL 2 W] Adkolet stlee AgaeA] uek ABAsE BEeok o
L oY AR/t dEgE A2 ojsfetelor Atk webd 1 1@ Hud wet
A3 ol urgstel S AAALAATo] B0 L34S Yk UL glojof T Aol

oo} FRstel FANMY x| Lol AW(olst “FIDIC olet Gehsho] 19994 o] 2up
Rainbow Suitee} el EZAFEA AAS WEF ] T Fok FIDICY ole] ExA

48) Megens (524), p.13.

49) Megens (524), p.20.

50) Megens (524), p.20.

51) FIDIC2 Fédération Internationale Des Ingénieurs-Counseils®|3t &0]9] efol2 A ZAAAH
Aol Amolats WA E=g|, FIDIC-> 1957dFE FA|doz2 da] 5E=E oz FAd4
FEEA NS FESto] YTk FIDIC A2 F/7S Ao dafir Asd, “Z2HAE u}o]
W29 EPC/Turnkey AlF -FIDIC Silver Book®ll &3t A11”, FAHME (2004.8), 130-135H o)A
beks] a7fstal Qlenw Zhxubgh
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2750 AFHEolThe SHoA Adds] o]d# oz Hol= Silver Book2)E EHA
t}. o]2A] FIDICE Orange Book, Yellow Book % Silver Book A 7]9] €7 A<F
A53)L 7HA A HSith FIDICO] Orange Book} Yellow Book?] ®17] AokzAo] S
T B335} Silver Bookolgt= E 3ube] H7] Aok AL 2713 AL Silver Book A]
oA ¥slaL glzol, ol ZRAE stol o] o3 AgxYoe| ¥ BOTHEY =
AE7L S7vstHA 3719 FAS] FAAo] HAEE AdFAA el digt a7 A
L Sl Hs ofo] REE wheh wEACFR0] glo AofFAMAEC] Red Booko|if
Yellow Books whZte Eojald] Wzt dpdow f{efet 71F Al A%AE we
ojf = #alo] AR =Tl FIDICE 14l £of 7|9k FAHH] 9] g0l HAE = f=8
FEAF2AS e o] v Asirhal Bs

FIDIC Silver BookS 7t 2% A
t}.55 Silver Bookoe] o3t H|ZHO] &
o WEAS) B4 9] oleladE A £ sk 9ol 4yl WA oJolof 7197

ZaAE

T5o] Silver Books 7]‘*“ o o= ii Wol7] wzol gt H]L&S st
A ko, Silver Bookol|Al AlEA7F & 4 7] Aokt o @2 e FHEcte o
72 AleAe e oleS AFFd wgE Aolr] wZol Txﬂﬂ glthal Silver
Book& 7]zZF¢ o] #of3t Christopher Wade+= 3}H31c}.56)

o]} -2 Silver Booke] thdt It F2 F o= A7t A= HELE s, It
Z2AE oo 27] A% sAALEEA ] FART= HDA Silver Book>
e oulE Ado sHAeh ojsh ge BHtol ZRAE FgHAlor AgxEo] He
ZRAE N HHAZAA S o] 7oA ol tfel] Silver Books T4HLR2 =257 =
gtk

o

52) 4] WAL Conditions of Contract for EPC Turnkey Projects24 & FA|MZ-S whA] Silver
Bookolg} HE2t}. FIDIC T2 ASzRALE A®A S MZS wi] Red, Yellow, Orange, Gold
Book5 o=z Ed}

53) ©7] Aok B4 ©71ehs &ofoll e T At v AT 4 S A= e ' FA
EAES Ul et guz ofsfEar At of FAF oz HYH o] otk
o= s ASAE A4 9 ASS dERUAE FHE nIgekal BAJSEITK(Per Chilson J.
in Mobile Housing Environments v. Barton 432F.(Supp.) 1343(1975)). G=rolA €7 AF
DesignBuildZ|¢f T+ Package Deald Y3t ou]z o|3|Hth(Atkin Chambers, Hudson’s
Building and Engineering Contracts 12" ed, Sweet & Maxwell (2010), para. 3-105, at pp.494-
495.)

54) FIDIC Silver Book Introductory Note to First Edition.

55) Silver Bookoll T3t ZHiF =A0] 27l A5d, (F£51) 1254 o|3t J=.

56) Christopher Wade, “FIDIC’s Standard Forms of ContractPrinciples and Scope of the Four
New Books”, ICLR (2000), pp.11-12.

57) BAZ} oR: # FADAREASEY Fo] BOTRRAE shol 2RA= 38
He g TEo]A AL Silver Book®] -F-¥ s}t

tlo

Aol T
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E o8 st AEZAAYS EPC ©7] Aofew A A5}

AL} ‘1“1:]- % EPC% “dA|(engineering), —-ufj(procurement), A|3(construction)?]

B A OISk T B Akl A AT

A WAL AckHR olshg 4 g, Mol EPCS}
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(contingency) S ¥Falolof 3 Ao|th.s9) Zmz A BA7} FAp|o] whedsts oﬂul Hl A
249 9wl 1‘417&*1 Qx| olge AL A7 G 131?& 950l AAHeA)
et siHetE AR ALHE REold. ool ge AR Al AR
ARlEIE S13o] RS SFechd Aol AZEA g, ZEAS AQelel 98
7} ) greth S, obRd EEF EPC ®7] Aoke At siete ATAE 4
A, Andos Ae] oty Wa ous} glrke wehq AERe) Adolt s1&d,
293 ARAY Sol gt At $ad oug Adth ofolx ZRAE Fgow A

]
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58) Yescombe (5:17), p.106; Vinter (5°25), para. 5-015.

59) Lt oz Waly|= of FAI, of2fRt AlFAY oHlHl= 12%0014 20%°] Eetthe a7
t}. (Hoffman (5%7), p.272.)

60) A o] AHH AlFAY AlZ|A(creditworthiness)©] AAEE AL, 2o dist AR
Al FA] W ALE Z(parent company guarantee), Al-&%(letter of credit), 7\]:L U o3y
(payment and performance bonds) &°| &8} olggl AlgRIFerto] o] & HS Z
= AEde oE ARAE FetA god ZRAE Fgo] JAET] of#f Aotk (Hoffman
(7), p.269.)
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S7PARIG mEbA ol REE2 AlEAE diFe] His) pA HelE v EEe Al
A dAHE=S & 2art k. E s tite 2= AlFAE fEE W*Jﬂ T
T 25E Algtte A IE} ojgdt T HIo] AlFAY] fdS Eoli A5 THH

HI_

e

H7] AoFolzt duiz oz Wzt JAE TAMEAE| 4 EHA(tum the key) 7F
A
T

Fu o B 5 YES AT BE FAE SFsHe] MR Awshe AdOE ol
H31 Glou ol AR Heshl olssts Holthed €7] AR A B AF(Design

Build) = EPCAoteR 227w st obd7ix] 2Hlsi AgE Age ohyw AE
A7 AR gl s Q¥ WS Ak AL FE Q4w sl dolthe

9] AEH AUTAAE SH L WA ARl Jelste] MAE s A BAL
R ABAE Fo) AT Aol o5 Aol ®Eo|lrh.e 1| o]
g AAel Algo] BelHt A9, 2% d4E FAZHB EAZL Arhd **741 25217
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61) Jeffrey Delmon & John Scriven, “A Contractor’s View of BOT Projects and the FIDIC Silver
Book”, ICLR (2001), pp.244~245.

62) Delmon & Scriven (5561), p.245. Silver Book A|7.7Z% 13}c}.

63) Delmon & Scriven (561), pp.245246. Silver Book™= Hulo] HXF HZ(Retention Money
Guarantee) A&-& A5t gt

64) Delmon (5223), p.192.

65) Atkin Chambers (553), para.3-105, at pp.494-495.

66) Yescombe (5217), p.105; Vinter (525), para. 5016.



68 [EIBRIAGEWE & 23 8 8 1%

FA7F A A A(single point responsibility6®) or one stop responsibility69))S A &

w3 ghop AAo] Bo] glol 3717k AFHAL Akl
S AolA 1 WYL Bolop sk, WA Ak L3 HEE A
st A ZRAE FAHlo] uFo] MEHOR wuT 4ol gl MAEY AokFole
AOHE W), el chRie] AR GAst Ao] wlFol, A4

WA S Bl doli WA G Sute] g7l tEelthi0) siAw AT AT
ofaf oRolzl A9 FABAR Ak Urkw olze] MA FEAA AF FEAA 7t
g 2 Aol SRAZ EA of ol LA L oirk g
Rk ool AR NFAE Al M SNFRE S ATA0R B e
5]_ A} o Fa Oh;}}_: XLX—IO] Oh;]_

g

SARY ohfoh, ABS BASHE UEAL AIBE ofel GHR o] AHE A2
she 2%, g o wHa TAA BRAF 2717 FEACke A Adeln tuiA
ER, ASTAE ASANA 27 B #7171 3adAle ALY AlFEoldel digt
& e HA FAHZE obd A9 171 wAdEAE 7122 SjA ARt
= AolEg, ‘%%XM ?J% EE FES] 01%4 EPC €17] #AFolz} sfrjet=
Al E IAE 7 3 =51 g

T
(subcontractors)ﬂr 7] X}XH e X}(Vendors)

Ak AlsA= olE9] AFEoldo Wit MAS AHof sh=dl, AsA= ol HFE
ojgfoz qlsf WAYst= ALY WFAte] it A e 7hert 7F olEolA H7tst
g A, dAACR dds] AVME = glal O US(gap)e A AlSARY Roe®
g ZoH, 2% HEE At dkR ASAe oles e ol AYstEral =
+ Ao
3. Algxtel MAM

ZRAE ggo2 Ag2Eol Q% ZRAEA e 7hedt & A dift 2e
A AsANA A7tetd gty Z= ﬂ’\}ﬂ A& } AA, Z2AE SjALe] dA et
AlSAR] AL AAE $18 (interface I‘lSk) 1 Z2AE A7} A|ZEE AR st 2

158 e aTdT TRAE A B FFREY FHATINL AT
EG Sl QAT P ARl T AR Y HAS XA

67) Yescombe (5+17), p.106.

68) Delmon (5°23), para. 10.1.1.

69) Yescombe (517), p.106.

70) B4 AAGe Ak AAgeiFe 1 A BER

ol
£
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FIDIC Silver Book A|5.1Z0JA% “A|ZAFE 7|29 Hof A
ket HrERE @ LA A (Employer’s Requirement)S A|23s| HESH
b= ot BFE Addstiis SAEA = Hgt dAE 247 2 A
QF2AAY Aol tigt A Yol Urk~"al sk AJgAA WEAF a2 U
ol it M AlgAlA Aristal ok &8, WA aF24A0 Ted “FAHRA
E9] oy EAO A9|(definitions of intended purpose of the Works)” 18|11 “QHA %
TAEAES AT W Al57]#(criteria for the testing and performance of the completed
Works)”of tfsfjAl= d52to] Moz dAstal qlrk

I of7|A EA 821N FesEried A AAVIE B FAEY AA
W7bA 2tE Afole A7 A ¢ vk dlE S0l AleAe EEAE A4 A
A71E Ee AARR et AAS sHaLl, AlF Aolle obFd ZRo] gled: &5t

o
SE FAEA ] FEAE ANY HesETIES SFHIA X3t

N

i_cl

o 9 e
of AQQlrkske EAZE agelth of 4% Silver Book As.1%o] wEw, ATAE Wi
A apzdAd mEE A7z ABUAE BT Aol Y7 WBe] ABATL WY
& Ak B el

E3 oleld BPE WA ATEANC] ABA] A HeAS BAT Wt v1zo|
fbe 1 melo] EIHASTL st ATAE WRAY RPEAAE AR ors
AW, 1 AR F1z0] HE Ao WA AFEAN]Y] wEel, WA LTEAN

I
1 710l it =gkl WAl Al 2 fdo] 7] wiwelth
BEAF A ZAe Wz @AM diel Al EAF AQkA|(Contractor’s Proposal)S 2]
= 3

She Ao] MBolth. WA LTEANL Unhik ARAA e et SR, A FA
ok 27 Wl ol A RTEANE 3L ofd Yusel 98 4 d, A
B4 AGAY omL WEAY BA 24 ) WK ATEAN F5E 4 gk W
He A Zlolth S MR AR AANE AR S PR A3A
AckAe] otk ABA AN WA 2FEANE FEAZIA B e e
A AYAA etk wEA LFEAAE AT AN FEoF & BE B )

7N (parameters)E ZTAIZ D= YARE A A QD A (design solutions) ZF
A= oF "k o]k T2 FAIAQ AAGHS AlFA AA O] EZEEojof FIr}.72)
o9, Silver BookA4.1x= “9HJH FAEAES AtoA Ao FAEHES gr

of Agstolof FAu FA, GuNy OEB BHATY JFl RN R
Yot A0 oI ek meb AFAL AAE T ) HA JlET REKHon W
oFEolm Gt £22 AGHALAL AFE FES ASAty FATHL AN AF

=
Al AYe W 5 Yrka k)

71) John Scriven, Nigel Pritchard & Jeffrey Delmon, 4 Contractual Guide to Major Construction
Projects, London Sweet & Maxwell(1999), p.71.

72) Scriven, Pritchard & Delmon (5271), p.71.

73) Edward Corbett, “FIDIC New Rainbow First Edition — And Advance?” ICLR (2000), pp.265-
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Silver Booko] o]9} Zro] AlgApof|A] o =223 HA ofF
5

soulmek Ash Qb v 2ARA R Y BHAGY By o]
Ae BE7Y0l HA ettt W, B4 ARE BANYH BY gL BRI AR
o 3 52 YFT B2 Qo] TRAES v BAd] YA gt 2w IZsHA

BRHGPY B

o
Hom, gl o st A, AW B4 ARLANE ozd

AR = Bls GA AFATE AA

3 3
S ot A AFAolY] WRe| WFEATY AwF BHe| AYHA FHol NFHES B
A 5 gt A s AFAE YAk ST WEAE g AAME BERY
A71H olo)S sl BARARY 54, A, WA, A% L £49) §ol4 52 FAp
o olojmastel AAZ ol M3l ABAE WA Aol WA g ARAS
o A 9 el AAZ BHF FEu Bk, 7hsd @ HFLAdesigndown) 2 31l
5 o] WEo, QAAGNA AFHelA YuE BHAGY BY YRS Ry A
o A Tk

e 4549 2 gE AR A Bot ABA

A=A, Ao Q7] AkS

5 of ol L7t el A, wE

Agole BN EE BAHLA

w7 o RE el ojdthn s AAE Stk oloh fA AsmA AEA ol
Zj

SHHA AlFMo AlgA EA o Higt EEAe) HE 9 Fel ofFol s AlgAte] ¢

266. Corbett= L o|2A «qb wf AW FstA AHEHUL, o= d&EH= FFoIPARE 4

Hol f1RlAdol A7) Mol AFEel AW ARE PR Ae e §lARE 2 Afmrh A
S50 AFAY AEE AT ¢ ok I =¥ HH o] AFsiA ez Aokgurolat=
A £

74) Goedel, “The EIC Turnkey Contract = a Comparison with the FIDIC Orange Book”, ICLR
(1997), pp.42-43. Goedel> Uotrt WrExpel AAA 748 AA&HFZEAR7Q FIDIC
Client/Consultant Model Service Agreement (“White Book”o]2} E3tholl= AA Ao =¥
EAATAH By oFE Hilslx] &S-2 A A3}l dt); Nicholas Henchie, “FIDIC Conditions
of Contract for EPC Turnkey Projects — The Silver Book Problems in Store?” ICLR (2001),
p47. SA.

75) Christopher Wade, “The Silver Book: the Reality”, ICLR (2001), pp.509-510.

76) Atkin Chambers (553), para 3-106 at p.497.

77) Justin Sweet, “Letters to Editor” ICLR (1999), p.498. Sweet= Al 5Ae] AT HA 9
7} o= BUA A (Uniform Commercial Code; ©]3} “UCC”) §2-315 &% mjxqle] EAT
A3 HA(warranty of fitness for a particular purpose) 2J%8} f-Alsittal 2ot UCC §
315% “m=glo] AlFAA Ao uiele] £ HBaw she 5% SA M ujqle] A7Et
EES AEstal Fths W=l 71sd) ko] oEstal tks AME oke A gl W=
AA EFol 227t FHo Agdsithe BAH A oFr JePal R
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9Ich79)

AAAY, LRAE 3§ g7 YHAL, of ALoE FABAR] SFEol B
s50] FEEo] A5 UL 4B W Ao| FASEE, AFAT AAS G
w HA 7143 BEAOR WolSel AT i £ES ASHATAY ABE RES A4S
Weka gpste] ATE A Rt o o AYS Wk AL AL ool A

Aot WEE Ao Hjs) s FEsHA AstEF] =

Aoile st ofAe AstESRY A5 ‘=HPolzt =Y e SF4dAol AHiste
Yol AstESfe Za ARl T2 ASHE A G AVl TEAe A
A 2L WisHA dAshs wolrh oA™Y o dshA 3t @R AdL =71
g2 oty stefete AFAE FAI ol HEE AFATE AR o ool 3l
Al e o EFEAPE FEste o] dubAololA AlgAls dldskA] X ddxd A9
ol MAste A +719% ¥ A 9

d A9 R AFHelA A7t
STk WA Silver Book A410R[@FARIE “BFA7 AR B B BE
ARE AFAE AN AAYS BAT Bedo] glov], WEAL 19T 4R Ho
4, 84 B 9Egel OF Al g a FRUTh £ Silver Book A412EE
(@) ABAE BAol 9T 713 5 b AP, 29T AR L ojek o2 Aol BI B
£ Bas 4RE ASAGT BEH6; () Al AFFORM, ATAE FAS HFA
= 2

= disf dSHolof sk A Ade L

o|2f7t Silver Book?| Bl=i= AFAR Slolg FARTY AF Ao A EAART} &
SR vlGof His) REFAZIA sho], WAl Z2AE At AR T H[ES A
3 ste AdE AU TAFE A BUE Akske AlRAE wlstel ol
gt fedo] dAstEH EAo] WAt Ak vlgo] zefjdr;. ZE2AE & dFe o
ol diet oAl A 7] HZo sAEAY] GRS FEEEe FHUA

78) Jonathan Key Hoyle, “The Rainbow Down Under — Part I; Some Reflections from Antipodes
on Aspects of the New FIDIC DesignBuild Contracts” ICLR (2001), pp.17-18.

79) dlFstA Fgt ARz e Hoh AAR AR Aed, «IAIAAA AN dskA &
gt A2 FAARE AH2005, A4 A2)E F28HA7] HiEL
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B8 44E 27yl
SR, oo 2 o ASA E3 AR dit gHe AokolA ABAIA A 5
Gebe ol Aol #A R S(misrepresentation) Helo] ofa, HUAL vEE fFHA

I

M= FetAEl s Favt 2 ofA7F ke Holl Fosof T80 whEkA o]l
Aol the el o tulEo] AA GutHsh dx ZRAE AL AAFRo] o)
Bl E 7o QWOHOF g Zlolt.

1S

5. AdHufAroqof off %

obE] Aol Rt HAol e ATAE AE strete, FAE A %ol HA
U oeaE mAge] 9 dAWE Aol tex o A9st wAT 4 Jkd, ol
Aol diulstr] $s) 7']—4 2E Zﬂ%%’*ﬁl%ol S7IAAe R Qlek Eafjulgdoel o
=3 OLK?_} £ Hj A O] o A (performance liquidated
damages) 2352 T 9ch Ei ° ol §itt steete 717 A A=A ¢
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A3t EelE dEH2R A SsA v A FeRH 4] FeEe 2 dth
ojFgt offr& e A A9 He ZRAE F5 A AzHI Ut
SHAIRE Esfulae] o gt Hs)A 4916* e uiAdME L] ool

opl(penalty)] 4AE 7}A%
ARE T AMsE § deldoR ol d3so shrks Holrhsy

80) A& =Sof olgelol WM Al467xw “HFAFoA HFEA ol o AstA] REt Ao E]
Gl W Tl Acelgel HEsh FBAHYA Aol T BARE Aokl a4
(dissolution)E FAT 4= Utk ~(FH)~ I A A FARE FHo| whA AdzAS #H
B A Xﬂ"“ﬂoiﬁ Aekel sixE o 4 O‘E}.”EPT’L Bk ojA] = ol Tt At
= ‘#0}50171 o]f7] wzoll, olgejol ZRAE WY&t thFe ol o WY All467%9]
AES AT AL Q43 St (Vinter (F£25), para. 6-004).

81) BOT £+ BTO OJFH-J *}ﬂﬂﬂ/\]’é_’ ‘:‘L{}—'?Z}*}‘ﬁi’—] A AJE 9F(concession agreement) 3ol Al
AR} ol2fgt fFel s EAE s Ao g Wit

82) Hoffman (57), p.119.

83) Peel (5°38), para. 20-121 at pp.1074-1075.

84) %ng o) %%‘%‘ﬂﬁ(Uniform Commercial Code) A|2-718%(1)2 “A|okelute] tigt LafulAt
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ol £alrt gtk ) oleld Aol Edle] Al TEAAE A% B
sto] d7FA] EA7E Q& 4 ok tRES FAAAA S At &b, 1Y &8 52
ESEHNA ALBT ATk wheba Aasagee] ofge] Qolelo] TatEol
U A I mgo] dAE AL sk oFo] Atk dAdoleo] WEA] Aibd &3
Wt S WS WEOE S, ENAA FARLAGRANS EApRgae of e A
SaS 3R Agolq Aelshs Ao dat dlelm ki Qo] oleie BA A7 o
=t ol ®E T o] A== et HEOIA AF, ZRAE AL 89 A&
Gen ZRAE A AR T2 A St ZRAE AL Rash sl dap
Farpeta fAsta Qlok
85) ‘Hgs] Hrist et 2 AMIAHESE FAE 7|EoE AEAL AFEAY ZF A, Ak
o =& Wl g, & ddE oA 571, A gt AP vlg, FEfA 2],
1 FAY A 5 BE APZE FEste] gyl ARglIdo] BlSo] 1 A X|Fo] A
A okxte] 2 fjofl U= AFANA Fet gHE vt FHAAL de ARE xRt d
AEE F9E Eohe Ao Hotop gtk 1996. 2. 23, 95T442393; o 1997. 7. 25, 97
tH5731).
86) SUTH AB43RE AR HAZ st Stk (Fs, 'SUTHA 9t (2002), 179T.)
87) Xt uld A1152%.
88) =YW §oFH(Vertragsstrafe)oll thato= FH A339x% WA A345%0f AA FAsL L
U ted 9 d e ol9ks OE 233 £3)juj4d(Schadensersatzpauschalierung)e 17438k Q)
o}, JAW, «afujdd o] o gut erde] et vjuHA A4, AY FHF wg ide

£31(1997), 382,

89) FIDIC A|17.6% 4 ENAA AJ30.2%.

90) ENAAE ¥ XYool Arge] AT W] 718 EAS 7Hx 1 1978¢e] AHE=E =],
198640 ZE2ANA ZWE IFAALIEEA R Model Form — International Contract for Process
Plant Construction)& W7FeFlal, 1992 7WHTS W6 ©] ENAA ZEAA EHE A
U271 AHAYAZRE 2 $9S Wgon, AAZHCRE o Z2AA ZHE ZEAEES 9
3 AFEEQITh ENAAE E3F 1996l AL ERNE AMdAGY aE:AGRACE AFES}
71 Y8 wH Z2HE FAALFZFALFZAModel Form - International Contract for Power
Plant Construction)= 7+t

91) A& 50, WAARIY A ARFHAKfuel supply agreement) E+= F2GLul A 2K power purchase

agreement) dtollA] ZERAE JAb= AoFEolPo R gt Laful Aol A 4 qlrk
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NFAEE AATAAL Stold @F5UH AT E(cashmeutral payment structure)
g gystn =AUt FFFRHA ATTEY AFTA AN REFAOt FFA
VA AT G BEAeRe Al ST FAUIE ATLE e At
WOF ARFAAL Sl A oleldt BFFYAA AFTR FHEA ow, AT
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2 Aol sk dFE B4 91 4GS 2eol sk AFARn Ay o ¢
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714 A Z(progress payment) OQEE}t J:nnga (milestone payment)
Aol olal WAL A U BRG] ek 34
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g sustn gEAs Eﬂ% QA P45 - FAG 5 U] B AS] AFA 3

92) Hoffman (5%7), p.264.

93) Yescombe (517), p.112.

94) Hoffman (5%7), pp.264-265.

95) EPC ®17] AoF st F71A3} Hered= °1J gl e oS dubAom s
Hol7] wizo] F &afjujiele] oS FAA S AdFTHY 1030%2] FHe(cap)S Fe
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= ZRAE Fgo] ofd ZRAERT =2 A2kl gth (Yescombe (5£17) pp.112~113).

96) Delmon & Scriven (5561), p.246.
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Zlo|t}. Silver Book-2 ¢ EZ(Tender Security), A4+ 2 Z(Advance Payment Guarantee),
o] B =(Performance Security), X2+ X Z(Retention Money Guarantee), Ao Z(Payment
Guarantee) ¥ 27| HZ(Parent Company Guarantee)] ZHE-E Wulo] HEsI Ql&=d|,
OJYPRFE A HFu dWtA HF T 7HA] FAZ Agketa gloew RI7|YESE dut
A B30l Aola UmA= o FFEFT FAolth FAE FIDIC FF+ HF HAiol=
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97) GuHA F7klA= A Honmdemand) EFolet FEXNE thEHA F7olA= 2 =% (independent)
Holglal B2 3ol itk Bertrams (5230), fn 2 at p.371.

98) AE4 HZFo] tht A2 Bertrams (530) X,

99) Bertrams (5230), p.370.
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104) Hoffman (5%7), p.118.
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10. &9

EA gRE AdFAM kA= 9T EE (construction all risk E= erection all risk)
TAEF(O]5 “CAR™0Je} Zth oz FALEZo| FARRAEe] 2fE B4 B 24S ©
ks e

o] AL CARZ RE oA YAMA T H(Advance of Loss of Profit)E X3H5}al 910,
E7FE A AR SAMRAE] 284 &4e Y3 ARRE op|He &9-UY ¢
Aol Qe Afol® BT 4 Stk shARh FAREA RS &S ekl de B
g4 AMrR A%t YUY dH disiAe HAdS e 5 7] geol, ol "HEst
7l SleliA s S92 A& (Delay in StartUp) Hel& SofoF Fhrh

PR AES S CARO| o) HAfo] He= &4o odf opyjd ZeAE YA
omyy zdE Ydolo] EE /LS mATT. $dAAEd BYe BEE AT
golE A7 Fo EY YRFAL mAwT B ZRAEdAL B4 A% 18498
apath £UA e B CAREY o 20 A= ula) oo, waexeh Zea
E 3¢ dgdel A% B4 Aol HE Riolthie

2R Ag % A :

o]
9]3 H3$(Political Risk Insurance)o] 23] thv]|s}= 4ulof 9ich.108) Az
Aol 7QIg Eahe tiFE £ FUACE B B4 AT S A7IREE
4TI
m2AE g0z AFEEel HX Gt ALFAAFIAE AT CARS S o
golt}. ol mEAMALET

£ AT o wtgst= Zlo] B slofl A Al FA7F FAMEA
Eof digh HFEEE 5] wjEo] =gHo|r}. siAyt ZRAE F§ oA HIEA] 1
22 gt ZRAE FF st dFE7t PA AL (Delay in StartUp) H3S 2+

[527F 5 4= glom, AlgArh Fashs A9k ofynt. whef Z2AHE o

=0 Al FAEAL o figlo] Qlrt. mat
Z2AHE S§ sollde AADANN SFDAR ozl H=7] 2AE s A
+9 A e AT HdE QRS dFE E= Aert e S8t olet EA2 A
TAY olFeR & & floh T4 dFEs ZERAE IS T 2 =i 2l
i3] A5l EAS st=d, CARS AlZA7F RHIEE A= oyt XS 3177}

oYt

106) Yescombe (5°17), p.129.

107) 9219, TALFALE ] oals AlopETAF (2011), 225226.

108) ol=igt AAH A Hyo] HHet= ol ool w73}, ApEaaA, "I WA,
WS 5o ok XA Y P F2 AH7]T(governmental agencies)ol 23 FEEE=
o, HZole UAEAIANA Hgste AHlE S7Fskal ok

109) =419 (5£107), 228'.
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11, th3ol HYH

Z2AE AL ALAFAAGS EFete] ojl ZRAE A dtoflA B0l d)
AE dFe 34 Z2AE XS dAlsiA] 2AE| Ji9l de|(Stepin Rights)E
Fatch ol AdEE AHFTAMA ] o, AlFAel tiFrt Adshe ARACF
(Direct Agreement)g ol tollA FolA e, Al AAFAARS dixsH] A
oA ZRAE 3|Ake] ZFEolg QJ’SHH FAE dfok ot diFolAl HYHS A
47| ol g ddetal, ZRAE ALY R l 3 AR87] ot AE Eoh AR
= o] Azto] 7hestd ©@rlo)7]E uigtedl, debder diFvt AYHES WAketr] Hzt
e A3de 34 29 o1 2] f& IE} gFE oY MYS T & A
MY & Hax(Stepou)s T = Qlok diFE AAlo] YT Fob wAT Aol disjA
Aol A Hrh11o

1m )

J

o rr

ZRAE F59 AAE fdl Z2AE AT ASAE tiF Alolol A o) A Fkal ¥
W3t EPC ®7] A@dE daEFAgolzte &4 HHE 9P += e Ao
chHD SRR, by Fol o) ZRAE AMYFes ZRAE by A7HA] 2719 9
ABHA] Z3k AMgo] dofd f1dle Ejdsto] AdTA Y e AES QA Hrth

LZRAE fFe 4 ANES FA] disiA & H23 FAF B S Yy 27
ol AHilEol 1 9 REsrlde AdA due #4e shHA dESS oSt
o} SHAgE, ZRAE F§ 7hse EPC "7|A oo Qs E AlFAtA A7te 4= §le
9%l o] 37}@'—? s AAsHA £ Aol AT Yottt SRS g8 =
AE ARAFOA AR olEfdt 9ES FET A& a4kl Sl Aol 1%dd 9
AolA E71e 5 oAldstA £ APdo] AT Adn Eds] g Hadlor & olf+=
gle 2 2k

AAACRE dFe e E7HE Aol did Y 7HYde 8FskAE o, oSt
X3 A AKinsurance due diligence)z}il £ J—]-Zé% E3|A LAZeR NEA &3t

= 4799) 27b
o LGSl galA HEstelRE AYd oW A= njge] BE 23U o3
We oulE @ i glom, BYHoR 1 @] WAZbsAel wnstety Bes 7
S oFE I 9HS Q5T 4 el g Aol

110) Delmon & Scriven (F61), p.273 .

111) LNG projectsol| Al 2 838}tk 3teh (Vinter (525), para. 8-003)

112) 95 50, ASAIH F#4Y A2 FARIE 71 5= dedl, oldd HEY WA AE
of thrlstr] ffsiA= BAA HREES Eofof gtk veto] et "%Ei&xl”h s dae
ol2|gt gl skl fle HAA YHEY FEIA Q4= deth
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wrebd, EPC ®7] Aoko] A|3A7t 7]4d grdos A=t uksty EPC 7| Aoko)
Hsd @ FAA Y BA] F S Foln i, EPC ®7] Aok slolA XA
oAA A7kstz] o fdol WA EAolu AA R ouuld) MY S 3
njef o] Aol sl s dinlstal o SFHES glole ZRAE F5& 7hsot

ohowr ZRAE YR GBEFS WS AFstelor e ALE ARE BE
o A7l HoRy FoMoR BATAY AL AL We) $ERFS Aol sinl,
QT AR WA AZIA AR ol B AL $TRES AT A
of WA Aot

ZeAE ARt $ERS Yalo] ZRAE F§7HsT EPC Y] Aoke Adse 7
o Ve @ W AT ABAA A B Aolthl ABAL 1 AR o &
o olgg urstolor AN R ZEAE AYYR BAE Fajel WEI} o]
oL BY Hold, HA AT o BE APS L bR duht FH o8
& WAT 5 UEA YRtk

Silver Book™ 1 A]&o)A] Silver Book-S A ¢&ko] ofyz} =94 2K negotiated contract)
of Asirtar skl let. SR o]2fgk FIDIC Silver Book 7]QEA}O] o|woh= dra] A<
2 Ax} &of|A] Silver Books 7|%& 8 ZAMARA 7L A4 SAsH= Ao| dAo|tt. o}
Al @8] FIDIC Silver Book 7]¢t#}9] 9QJx=el= o] Silver Bookd Y&=1 gt A+
A ZA = A FAEC] Silver Book?] E4& Z olafjafr] tiafst= 4=ate] gl Zlo|t}.

o ZFH0] ©

ER= AMelZFgorkd EPC E17)A|SF, FIDIC, Silver Book, Z2AE &, AT,

113) ©] A% Z2HdE *}04 94 tandby facility T+ escrow account 5¢| E-8Hr}
114) *lxﬂi <A A Q1 qle 2x(Independent Power Plant) JEX“EOI]H BASIASL Z2AE
=50 O]TOV]J— itk



&l

2AE 24 SdNe] AUBAVIGT dERES SUR WERA 81

*% 1 E He
1L SyEd
(1) Sy
P, =LA, 2 A} 2002).
FAE, TAEZAD), FANH A3, 2HGAE(1999).
HHA Q) A ZALRF 9] o]dy Alof& AL (2011).

(2) =&

A% 7], “x2AE Fg(Project Finance) 2| 0|24 ZH 27} 570 tst WA 12, AAPH A
=4 603 (2008).

APA, “HSA S SR A o, A 2E 2 FH A775 (2004, 2).

A2, wy A SYEFo HETA i 1994.12.9. 4131 930443873 4 o] F A& Hsto]”, A

lo

AEA: 52 QA ABAL 3717 952 9 AK1996).
A4, 22 A E glo| WAL EPC/Turnkey A 2F - FIDIC Silver Bookof| 33t 411, BAMH & (2004.8).
<A A A okol M 2] o 1A gt AAFEA” A A B AT A4 A2E (2005)

Q7iT, “aulpole) o 43 globo] Tak Wl A 7, A9 FAE B HY| W =R (1997).
248, “Az910) FATZ YR B A, ALTisk W oshe HA15H) 5 (1999).
2. 928
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(Abstract)

Legal Issues Related to the Completion Guarantee and

Construction Contracts under the Project Finance

Seung-Hyeon Kim

Project finance is the long-term financing of infrastructure and industrial projects and
was introduced into Incheon International Airport Expressway PPP (Public Private
Partnership) project in 1995 for the first time in Korea. Since then, it has been utilized
very broadly both in the social overhead capital projects and real estate presale projects.
Recently, Korean companies have begun to tap the overseas development market

including IPP (Independent Power Project), which involves project finance.

Project finance is the advanced method of financing infrastructure and industrial
projects in that the lenders decide their financing, in principle, based upon the cash
flows of the project rather than the balance sheets of its sponsors. However, it is a
commonplace that the lenders have some kind of limited recourse to the project
sponsors in case where the project company has difficulties in complying with the loan

terms.

One of such limited recourses is the completion guarantee, which is referred to in
Korea as the “undertaking with completion responsibility”, which has been understood to
be borne by the construction contractor. The construction contractor is the one that
already promised to complete the project within the specified timeframe for a certain
price. Apart from such a promise, why does the construction contractor have to provide
the completion guarantee? Is the contractor promising the same contractual obligation
borne under the construction contract by the completion guarantee to the lenders? What

is the legal consequence of the contractor failing to complete the project as promised?

The completion guarantee is to be provided not by the contractor but by the sponsors
in that the obligation per se under the completion guarantee is different from the
completion obligation under the construction contract. The contractor is usually entitled

to the increase of contract price as well as the extension of contract period in certain
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circumstance under the construction contract. However, the lenders would face the
shortfall of cash flows that needs to be used for repayment of loan due to the

unforeseen circumstances. It is in this context that the completion guarantee is required.

In general, the contractor would have no reason to take liability for the loss of the
lenders caused by the project cost overruns attributable to unforeseen circumstances.
The burden of providing the completion guarantee should lie with the sponsors who

would enjoy the upside potential of project earnings as ultimate project owners.

To do without the completion guarantee, the lenders prefer to have an EPC contract

which ensures the completion of a project within a fixed date for a fixed sum.

FIDIC published what so called, the “Silver Book” to accommodate this kind of
demand from the project financiers in 1999 even though it has another design-build or
turnkey form of contract called the “Yellow Book”. The EPC turnkey contract under the
project finance is the contract which imposes much more risk on the contractor than

normal EPC turnkey contract.
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Project Finance, Completion Guarantee, PPP, IPP, FIDIC, Silver Book, EPC Turnkey,
Limited Recourse






