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(Abstract)

Legal Reform of Copyright Fair—use in Notice &
Takedown Procedure of the Online Service Provider and

Copyright Infringement

Seung-Woo Son

In Son Dambi’s “Are you Crazy” Case of 2009, a plaintiff posted on NAVER(Online
Service Provider: OSP) a home video of his 5-year-old daughter dancing to Son Dambi’s
song “Are you Crazy.” A defendant, Korea Music Copyright Association(KOMCA) who
was the collective management entity of copyright, sent NAVER a takedown notice
pursuant to the Copyright Act claiming that the video violated its copyright in the song.
However, NAVER refused the claim raised by the plaintiff for resuming the reproduction
and interactive transmission of the home video on the website. The Korea Copyright Act
only allows the resumption of the reproduction and interactive transmission to a reproducer/
interactive transmitter who is a copyright holder or a licensee. Therefore, the plaintiff
who was not a copyright holder nor a licensee, could not claim fair use of the copyrighted
material to OSP. At the end, he sued KOMCA for knowingly misrepresenting his work
as copyright infringement and argued the his use of the song was covered by the fair
use doctrine. In a decision, the court held that the defendant must consider fair use
when filing a take down notice. This article insists that the Decree of the Copyright
Act should be revised in order to allow a reproducer/interactive transmitter to claim fair
use in the resumption procedure just as the Digital Millennium Copyright Act (DMCA).

Meanwhile, it also suggests that fair use elements especially commercial harm should
be concerned by a court to determine infringement of the owner’s exclusive rights. The
copyright users have recently faced with hardship regarding fair use claim because of
the complexities and ambiguity of copyright rules. Since most of unlicensed users do
not have knowledge on fair use doctrine, copyright owners often misuse the copyright
suits and accusation. This article assets that fair use elements should play an important
role in the determination of infringement not just as a affirmative defense in certain
cases, so that the law strikes a better balance between copyright owner’s interests and

public interests.
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